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REPARATION, RESTITUTION & COMPENSATION

CHAPTER ONE

INTRODUCTION

SETTING THE CONTEXT: RECONCILIATION AND REPARATION

1.1 This volume seeks to clarify and examine the important
issue of Reparation, disaggregated into its related concepts—
Restitution, Compensation, and Rehabilitation. The issue of
Reparation raises two central problems for the work of a truth and
reconciliation commission like ours. The first is whether it is possible
to achieve national reconciliation without restitution, compensation
and rehabilitation. Secondly, is it possible for victims of gross human
rights violations, individually, to get justice without receiving some

form of restitution, compensation and rehabilitation?

1.2 As Priscillia Hayner has rightly noted, at the personal or
individual level,

Forgiveness, healing, and reconciliation are deeply

personal processes, and each person’s needs and

reactions to peacemaking and truth-telling may be

different.



[P. Hayner, Unspeakable Truth, New York: Routledge
2000), page 155)

1.3 The problem is, therefore, how to ensure that the goal of
national reconciliation is not pursued at the expense or sacrifice of the
needs or psychological satisfaction of individual victims of gross
violations of human rights. This is particularly important, if only
because, as the experience of the Truth and Reconciliation Commission
of South Africa so dramatically illustrated, knowing the truth may
further deepen the sense of wrong and of the wounds inflicted on
victims, making reconciliation, desirable as it may be as a national
objective, difficult to attain at the inter-personal, micro-social level. In
the same vein, perpetrators may also face problems coming to terms

with their guilt and shame.

1.4 There are, therefore, various levels of “healing” and
“reconciliation,” principally at the individual, inter-personal or micro-
social and national levels. There is need to find a strategic device to

build bridges across these various levels.

1.5 Although it may be difficult to achieve or effect personal
reconciliation, there are obvious steps that can facilitate it or at least
increase the chances of reconciliation for individual victims and

perpetrators.

1.6 These steps include the following: revealing the truth;
acknowledging the harm done; showing remorse for the pain suffered
by the victim; apologising for the wrongs done; holding perpetrators
accountable; healing the injuries caused; rehabilitating those with

disabilities; restitution and compensation for wrongs that cannot be



replaced; forgiveness and closure by the victims; and preventing future

occurrences through establishing institutional reforms.

1.7 In short, reparation is as much a key aspect of the process
of reconciliation as are revealing the truth and apologizing for the
harm done. To heal the injuries caused, to rehabilitate those with
disabilities, and to compensate for wrongs that cannot be replaced are
ways of acknowledging the harm done, providing a platform for
holding perpetrators accountable and giving the nation the
opportunity to atone for past misdeeds. In effect, without reparation,

there can be no real reconciliation.

ENSURING ACCOUNTABILITY AND JUSTICE

1.8 If, as some have argued, Reconciliation is a
“a code word for those who wanted nothing done ....
reconciliation ....was understood by victims to mean,
‘We are being asked to reconcile with our torturers, and
they’re being asked to do nothing’”
[P. Hayner, Unspeakable Truths, p. 160],

how is the State to ensure that perpetrators are held accountable,

thereby avoiding creating an image of impunity for violators?

1.9 One answer is that perpetrators of gross human rights
violations should be made to pay back or do something to show that
they recognize and admit the harm they have done, in the form of the
pains and the sufferings their victims faced, as a result of the
violations of their human rights by the perpetrators of such violations.
1.10 The State is also oftentimes is implicated in cases of gross

violations of the human rights of its citizens. For example, as our



country’s political and social history has shown and, as we have
detailed in previous volumes of his Report, not only has the Nigerian
state created a political and socioeconomic environment conducive to
the gross violations of human rights but also its agents and
functionaries have been implicated in or have been active perpetrators

of such violations.

1.11 In other words, where there are patterns of institutional
(governmental) violations, the State as much as the perpetrators are
liable and therefore should atone for these violations. Therefore, some
aspects of the reparation have to be bore by the State, in addition to

those provided by the violators.

1.12 Can justice be divorced from reparation? What is the
relationship between the two concepts? Is it possible to obtain
reparation without obtaining justice? These questions are relevant
because some of those who submitted petitions to the Commission

stated that what they wanted was not reparation but justice.

1.13 What then is justice? Can justice be divorced from
reparation? This seeming perception of justice as separate from
reparation may explain while many of the petitioners who sent in
petitions to the Commission excluded the issue of reparation in their
initial petitions, although they later sent in separate petitions to the
Commission, praying for reparation — compensation, restitution, and

rehabilitation.

1.14 A typical example of the seeming separation between
justice and reparation was Petition 1393, which was submitted to the

Commission by Menon Bagauda, in respect of the death under



mysterious circumstances of his elder brother, the journalist Bagauda

Kaltho.

1.15 In the petition, Menon Bagauda sought the following relief:
The commission should make a finding as to what happened to

Bagauda Kaltho.

1.16 The Commission should recommend full investigation into
the matter by the police so that the truth of what happened to

Bagauda Kaltho would be known.

1.17 Those that were responsible for the arrest and subsequent

disappearance of Bagauda Kaltho should be brought to book.

1.18 However, during the public hearing on the above petition
held on 14 March 2001 at Kano, counsel for Menon Bagauda applied
to recall the petitioner to tender the following addendum, seeking
reparation, to the initial petition:

“The subject of their petition, Mr. James Bagauda Kaltho,

left behind, after his disappearance, a uwife, two

daughters, two aged parents, three brothers and three

sisters, who were all his dependants. These dependents

of his have been going through psychological and mental

trauma, as well as suffering material deprivation since

his disappearance.... He therefore prayed that a

compensation of 25 million naira be paid to members of

the Kaltho family and dependents to alleviate their
suffering”.






